


AT RISK AGREEMENT FOR THE _________

The parties to this Agreement are the City of Thornton, Colorado, a municipal corporation (hereinafter referred to as the “City”), and                 , a [business type]________ (hereinafter referred to as the “Developer”).  The City and the Developer may be referred to collectively as the “Parties”.

RECITALS

WHEREAS, the Developer intends to develop real property which is currently located at _____________________________________________ (hereinafter referred to as the “Property”); and

WHEREAS, the Developer intents to submit <has submitted> applications to develop the Property on behalf of the owner of the Property; and

WHEREAS, development of the Property will involve installation or construction of various public and private improvements (hereinafter the “Improvements”); and 

WHEREAS, the Developer desires to take preliminary steps for the eventual development of the Property and has submitted applications for the following:  <list applications> (collectively, the “Applications”) and desires to move forward with the review of the Applications.  The Developer understands that the City will not approve the Applications, specifically it will not grant construction or building permits nor finalize any plat for recording until it has made the determination, in its sole discretion, that access to the City’s Thornton Water Project water supply has been secured, resulting in sufficient water supply to serve the developed Property; and

WHEREAS, the Developer expressly understands and acknowledges that the City is not obligated or bound to approve the Applications as submitted to the City, and that modifications or revisions of the Applications and/or documents supporting the Applications may be required as the result of the City’s development review process and that any funds expended are at the Developer’s risk.

NOW THEREFORE, in exchange of and in consideration for the mutual promises of the Parties, the City and the Developer agree as follows: 

AGREEMENT

1.  	The City will accept the Applications, and any supporting documents thereto, for review subject to the terms and conditions of this Agreement.
2.	The Developer represents that it is the duly authorized agent of record owner.
3.  	In voluntarily electing to submit the Applications subject to the terms of this Agreement, the Developer expressly acknowledges and agrees that it shall not receive the permits necessary to begin the installation and/or construction of any Improvements on the Property, nor receive final approvals of the Applications until such time as the City makes a determination, in its sole discretion, that issuance of such permits is appropriate. Any costs incurred or funds expended related to development of the Property, review of and or revisions to the Applications, or planning the Improvements is solely and expressly at Developers risk.  The plan review fees for the building permit plans shall be paid prior to the City providing comments with regard to the first review. 
4.  	The Developer understands and agrees it shall be estopped from asserting that this Agreement, the City’s review of any of the Applications, or any representation by the City, its officers, employees, and agents shall in any way be construed as an approval of any Applications or building and/or construction permits.
a. The Developer expressly understands and acknowledges that the expenditure of funds for design of any Improvements prior to the City’s approval of building permit allocations or building permits is at the Developer’s risk.  The Developer agrees that this Agreement does not and shall not vest or grant any rights whatsoever related to the Improvements on the Property.  

b. The Developer expressly understands and acknowledges that the City does not guarantee capacity exists in its water system for the proposed development and may, in the exercise of its police power, refuse to issue building permits until such time as it determines, at its sole discretion that access to the City’s Thornton Water Project water supply has been secured, resulting in sufficient water supply to serve the developed Property. 

5.	The Developer agrees to indemnify, defend, and hold harmless the City, its officers and its employees, from and against all liability, claims, demands, and expenses, including court costs and attorney fees, on account of any injury, loss, or damage, which arise out of or are in any manner connected with the work to be performed under this Agreement if such injury, loss, or damage is caused in whole or in part by, the negligent act or omission, error, professional error, mistake, accident or other fault of the Developer, any contractor or subcontractor of the Developer, or any officer, employee, or agent of the Developer or resulting or arising from the City permitting construction prior to approval of any plat, Development Permit and/or Construction Documents. 
6.	In executing this Agreement, the Developer acknowledges that it was advised to consult with an attorney concerning the effect of this agreement and that the Developer either consulted with an attorney or elected not to consult an attorney and therefore any ambiguity shall not be construed against the drafter.

7.  	The Developer agrees that this Agreement shall not prohibit, preclude, or in any way limit the authority of the City, the Development Permit and Appeals Board or City Council from imposing conditions upon the approval of the Applications as permitted by local ordinances or regulations.  The Developer further agrees that such conditions upon approval of the Applications may necessitate removal, reconstruction, or modification of Improvements undertaken as a consequence of this Agreement and that such removal, reconstruction, or modification shall be at the sole cost and expense of the Developer.
8.  	This Agreement shall not be construed as a waiver of the City’s applicable rights under state law, ordinances or local ordinances or regulations of the City.
9.  	The parties understand and agree that the City is relying on and does not waive or intend to waive by this Agreement the monetary limitations or any other rights, immunities, and protections provided by the Colorado Governmental Immunity Act, Section 24-10-101 C.R.S., et seq., as from time to time amended, or otherwise available by law to the City.
10.	The City shall not be obligated or liable under the terms of this Agreement to any person or entity not a party hereto and there are no third part beneficiaries thereto.  Further, the City shall not be bound by any contracts or conditions that the Developer may negotiate with third parties related to the development of the Improvements.
11.	The Developer hereby warrants that the party signing below has full and lawful authority to execute this Agreement on behalf of the Developer.
12.	This Agreement shall not be assigned by the Developer without the express written consent of the City.
13.	This Agreement shall be governed by the laws of the State of Colorado, as more specifically described below, and venue for any lawsuit shall be Adams County.  The Parties agree and acknowledge that this Agreement may be enforced at law or in equity.  Nothing hereunder shall be construed to limit the City from pursuing any other remedy at law or in equity which may be appropriate under the Charter and ordinances of the City, and applicable laws and legal standards of the State of Colorado or United States before any court of competent jurisdiction.  Such remedies shall be cumulative.  The rights and remedies of the City provided in this Agreement are in addition to and do not limit any rights and remedies afforded by the Agreement or by law.  The Developer specifically waives all the provisions of C.R.S. §§ 13-20-801, et seq., regarding defects in the Improvements under the Agreement and agrees that the provisions of said statutory provisions shall not apply to this Agreement or to any construction defects as defined in the statutory provisions.
14.	The Parties consent to the use of electronic signatures.  The Agreement, and any other documents requiring a signature hereunder, may be signed electronically by the Parties in the manner specified by any applicable City regulation, rule, and/or ordinance.  The Parties agree not to deny the legal effect or enforceability of the Agreement solely because it is in electronic form or because an electronic record was used in tis formation.  The Parties agree not to object to the admissibility of the Agreement in the form of an electronic record, or a paper copy of an electronic document, or a paper copy of a document bearing an electronic signature, on the ground that it is an electronic record or electronic signature or that it is not in its original form or is not an original.

DATED this ___ day of _______________, 202_.

DEVELOPER
					[COMPANY NAME]


By: ______________________________________
Name:	
Title:
Address:

STATE OF COLORADO				)
) ss.
COUNTY OF __________________		)

The foregoing instrument was acknowledged before me this ____ day of _________________, 202_, by __________________________________ as _______________ of ________________________________________.

Witness my hand and official seal.

(SEAL)
________________________________
Notary Public
My commission expires: _______________


CITY OF THORNTON, a Colorado municipal corporation


______________________________________
Kevin S. Woods, City Manager


APPROVED AS TO FORM


________________________________
City Attorney

ATTEST:


________________________________
Kristen N. Rosenbaum, City Clerk
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